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Summary

Foreign workers and high-tech seem to inspire extreme assertions. Bill Gates of
Microsoft said: “The terrible shortfall in the visa supply for highly skilled scientists and
engineers stems from visa policies that have not been updated in more than 15 years. We
live in a different economy now, and it makes no sense to tell well-trained, highly skilled
individuals--many of whom are educated at our top universities--that they are not
welcome here."" Intel chairman Craig Barrett urged the US government “to staple a green
card” or immigrant visa to the diplomas of foreign students who graduate from US
universities with science and engineering degrees.”

There are also many critics of the H-1B program. Some call H-1B visa holders “high-tech
Braceros,” suggesting a link to a now-discredited program that admitted almost five
million Mexicans to work on US farms from the 1940s to the 1960s.®> Others emphasize
that most of the foreigners admitted with H-1B visas are not the world’s best and
brightest, at least as suggested by the complexity of the jobs they fill and the salaries they
are paid.

The H-1B program was created by the Immigration Act of 1990 at a time of feared mis-
matches in the US labor market. The assumption was that the US had sufficient workers,
but too few US workers were prepared to fill jobs in fast-growing new industries. The
compromise in the H-1B program was to give US employers easy access to foreign
professionals, but to cap the number of visas available at 65,000 a year. It took until the

! Quoted in “Gates Urges Change in H-1B Visa Program,” Daily Labor Report, March 8,
2007, pA-8

? Craig Barrett, “Why America needs to open its doors wide to foreign talent,” Financial
Times, January 31, 2006, p15

* William Branigin, “High Tech's Hired Hands,” Washington Post, July 26, 1998



late 1990s before the number of H-1B visas was fully used, but since then all available
visas have been used, including in the first hours H-1B visas became available for FY08.*

Many H-1B visa holders want to become immigrants. DOLThe US has a family-based
immigration system, meaning that two-thirds of US immigrants receive visas to settle in
the US because they have family members here who petitioned for their admission. Most
of the 140,000 employment-related immigrant visas a year are given to foreigners (and
their families) whom US employers assert are uniquely qualified to fill particular US jobs.

In over 90 percent of the cases in which US employers request certification to fill a US
job with a foreigner who is “uniquely qualified,” the first step to get an employment-
based immigration visa, the foreigner is already employed. This means that, in many
cases, US employers “sponsor” guest workers for immigrant visas as a “reward” for
satisfactory service. As soon as foreigners receive immigrant visas, they are free to leave
the jobs they were found uniquely qualified to fill.

The H-1B Program

The H-1B program permits US employers to employ foreigners in “specialty
occupations.” As explained by the US Department of Labor, which is the first agency
that deals with employer requests for H-1B workers, “A specialty occupation requires
the theoretical and practical application of a body of specialized knowledge and a
bachelor's degree or the equivalent in the specific specialty,” such as science, computing,
or medicine (www.foreignlaborcert.doleta.gov).

H-1B visas are valid for up to three years, and may be renewed once; family members
may accompany H-1B visa holders. H-1B visas permit their holders to adjust status
while in the US, that is, to change from guest worker to immigrant if the foreigner qualifies
for an immigrant visa for family, employment, or other reasons. There is a limit of 65,000
H-1B visas a year,” plus 20,000 for foreigners with MS and PhD degrees from US

* USCIS announced that it received 150,000 employer requests for the 65,000 H-1B visas on
April 2, 2007, the first day it accepted applications for FYO0S. It took the 123,480 that it
said satisfied basic requirements and said it would select the 65,000 recipients of H-1B visas
by lottery. For FY07, the H-1B cap was reached by June 2006, that is, before FY07 began on
October 1, 2006.

> Since 2004, some 6,800 visas (H-1B1) are reserved for nationals of Chile (1,400) and
Singapore (5,400) under free-trade agreements with these countries. Senator Diane Feinstein
(D-CA), in a July 25, 2003 speech announcing that she would oppose the Chile and Singapore
free-trade agreements because they impinged on Congressional powers with “stealth
immigration agreements,” emphasized that the H-1B provision in the Singapore and Chile
FTAs added management consultants, disaster relief claims adjusters, physical therapists, and
agricultural managers to the occupations in which H-1B visas could be issued, and eliminated
“highly” from the alternative “highly specialized knowledge” requirement of the H-1B
program—individuals seeking H-1B visas must normally have a BA or specialized knowledge.



universities, plus an unlimited number of H-1B visas available to nonprofit institutions
such as universities.’

Admissions of H-1B visa holders, which count individuals each time they arrive in the
US, were 432,000 in FY06, up from 407,000 in FYO0S5; there were also 290 admissions in
FY06 under the Chile and Singapore FTAs (H-1B1), down from 500 in FY05. Because
H-1B visa holders may stay in the United States six years, there may be 600,000 to
800,000 in the US at any one time.” About half of H-1B visa holders are in computer-
related jobs; by some estimates, half of the net new jobs in US software development are
filled by H-1B visa holders. Seven of the 10 largest applicants for H-1B visas in FY06
were India-based IT companies, led by Infosys and Wipro.

The H-1B program is employer friendly in the sense that it allows most US employers to
control the border gate. Employers attest to the US Department of Labor that they are
paying the prevailing wage® for the foreigner they are requesting permission to bring to
the US
(www.lca.doleta.gov/eta_start.cfm?actiontype=home&CFID=2094000& CFTOKEN=844
70643), and DOL must normally approve their requests within seven days.” Most guest
worker programs, by contrast, require certification, meaning that the government controls
the border gate and does not open it until the employer has engaged in supervised
recruitment of local workers and satisfied other requirements, such as offering housing to
foreign workers. The Bracero program and European guest worker programs in the 1960s
were certification programs, as are the current the H-2A and H-2B programs for
temporary foreign workers admitted to fill temporary US jobs.

® Since 2005, there are 10,500 E-3 visas available for Australians requested by US employers
who satisfy H-1B program rules (www.foreignlaborcert.doleta.gov/h-1b.cfm).

7 An unlimited number of H-1B visas may be requested by universities and nonprofit research
institutions, and these H-1B visas do not count against the 65,000 and 20,000 caps; renewals
of H-1B visas are also exempt from the caps. In addition, some H-1Bs admitted when the cap
was higher are still in the US, and some H-1Bs can extend their visas on a year-to-year basis
after six years.

¥ DOL’s Office of Foreign Labor Certification spends $14 million a year to administer the H-
1B program, and in November 2006 reported automating a system to ensure that the wage
offered by the employer is at least the prevailing wage for the occupation.
(www.whitehouse.gov/omb/expectmore/detail/10002378.2004.html) In addition to paying
the prevailing wage, employers must attest that the employment of the H-1B visa holders
will not adversely affect the working conditions of US workers who are similarly employed,
that there is no strike or lockout, and that regular employees have been notified of the H-1B
attestation.

? “Labor (DOL) can certify that an employer's application form for H-1B workers is error
free, but it has no authority to verify the information on the form. Labor cannot take
enforcement action even if it believes that employers are violating the law” unless it receives
a complaint of violations, as from a competitor or a US worker (GAO, 2000). In June 2006,
GAO reported that DOL approved 99.7 percent of the 397,771 H-1B LCAs submitted in
FYO5.



Employers seeking H-1B workers file a Labor Condition Application (LCA) on line with
Department of Labor that outlines the wages, duties, and working conditions of the job.
Only H-1B dependent employers and willful violators™ of H-1B regulations must also
make good-faith efforts to recruit U.S. workers and pledge not to displace a similar US
worker 90 days before or after an H-1B LCA is filed.!" With an approved LCA, an
employer can file an I-129 petition with the United States Citizenship and Immigration
Services (USCIS), and the LCA plus the I-129 allows foreigners to apply for H-1B visas
inside the US or abroad. Over 99 percent of LCAs and I-129 petitions are approved, but
the US Department of State rejects five to 10 percent of foreigners seeking H-1B visas.

H-1B Jobs and Wages

The jobs and wages in the LCAs filed by employers attesting to their need for H-1B
workers are available from the US Department of Labor (www.flcdatacenter.com). DOL
classifies the jobs for which H-1B workers are sought into four levels based on the skills
required. Over half of the LCAs filed in recent years have been for the lowest-skill level,
Level 1, meaning that the job requires a BA degree and the wage is in the 15" to 20™
percentile of all wages in that occupation. The median wage for new H-1B workers in IT
was $50,000 in 2005.

The Bureau of Labor Statistics' Occupational Employment Statistics (OES) reports
median wages by occupation. In 2005, over 90 percent of the prevailing wages specified
by employers in LCAs requesting H-1B workers offered wages below the median wage in
that occupation and area. Critics of the H-1B program emphasize that employers prefer
young workers, who accept lower salaries and may be willing to work longer hours,
making young workers in the US on H-1B visas ideal.

IT labor markets have a roller-coaster quality, with employment rising and falling sharply.
According to the AeA, there were 5.8 million high-tech US jobs in 2006; the peak was 6.6
million in 2000. These high-tech jobs were distributed as follows: engineering and tech
services, 1.6 million; software, 1.5 million; communications services, 1.4 million; and
electronics manufacturing, 1.3 million. The AeA's Cyberstates report estimated high-tech
compensation, including fringe benefits and stock option income, averaged $75,500 in
2006, down from $78,700 in 2000. According to the AeA, California had 919,300 high-
tech jobs in 2006 and Texas 445,800.

H-1B Issues

The H-1B program is criticized by both employers and worker advocates. In recent
years, the major employer complaint has been that the 65,000 H-1B visas a year are gone
soon after they become available. Many employers say that US schools do not produce

' H-1B Dependent Employers have at least 15 percent H-1B workers, and Willful Violators
are employers who committed a willful failure or a willful misrepresentation of a material fact
after October 21, 1998, and within 5 years of the filing of the LCA.

" Thus, most US employers may lawfully advertise for H-1Bs only.



sufficient scientists and engineers, and that the H-1B program is thus vital to their
survival and competitiveness.

Some employers also complain of the cost of filing LCAs. Most employers use
attorneys to file their LCAs, paying $2,000 to $3,000 per application plus fees to
government agencies.

Worker advocates have two major complaints about the H-1B program. First, they allege
that foreign workers holding H-1B visas are often low-wage substitutes for US workers,
not the best and brightest of the global labor force. These critics assert that easy access to
H-1B workers distorts US labor markets in the sense that wages are held down and US
workers may be deterred from embarking on S & E careers because they will have to
compete with foreign workers who are tied to the US employer the worker expect to
sponsor him/her for an immigrant visa.

Second, the employer-friendly nature of the H-1B program can lead to abuses that are
hard to detect and correct. The assumption in 1990 was that college-educated US (and
foreign) workers could and would complain loudly about employer abuses, minimizing
the need for the detailed certification and oversight procedures included in the H-2A and
H-2B programs, which admit unskilled farm and nonfarm workers. The emergence of so-
called body brokers or job shops and other middlemen who bring H-1B workers into the
US intending to “farm them out” has led to questions about this self-policing assumption.

There have been many disputes over payments to H-1B workers for unemployment or
bench time, especially since many paid significant recruitment fees.'> Although legal, the
fact that some US employers asked their US employees to train their H-1B replacements
before being terminated has also raised complaints. '

H-1B Proposals

The major goal of employers has been to raise the cap on the number of H-1B visas
available with no other changes in the program, while critics want additional protections
and improved enforcement as their price to agree to a higher annual cap.

The SKIL bill (Securing Knowledge, Innovation and Leadership), introduced in 2006 and
included in comprehensive immigration reform proposals in 2006 and 2007, would raise
the H-1B cap from 65,000 to 115,000, and in some versions by more if all available visas
were used up the previous year. As introduced, SKIL would exempt from the cap

'2 Atlanta-based Deep Sai Consulting Inc in November 1999 was charged with harboring
illegal migrants after it brought 43 Indian programmers to the US for jobs that did not
materialize in what prosecutors charged was "white-collar alien smuggling."

" For example, American International Group in September 1994 laid off 130 US
programmers and outsourced the work to Syntel, an Indian-American firm that used H-1B
workers in the US and supporting workers in India to replace them. The laid-off US
programmers complained that they had to train the workers who replaced them.



foreigners holding an advanced degree in science or engineering from a foreign university
(the additional 20,000 H-1B visas currently available are for foreigners with advanced
degrees from US universities).

The most recent immigration reform bill debated, the Comprehensive Immigration Reform
Act of 2007, included a version of the SKIL bill that would have raised the cap on H-1B
admissions to 115,000 in FY08 and eventually to 180,000 a year. CIRA 2007 would
have also introduced new protections for US workers by requiring all employers, rather
than just H-1B dependent employers (those with at least 15 percent H-1B workers), to
certify that they did not lay off US workers 180 days before and after hiring H-1Bs.
Employers would have been prohibited from placing ads for "H-1Bs only," and
employers with 50 or more workers could have had a maximum of 50 percent H-1B
employees.

Other Temporary Worker Programs

Foreign workers may be admitted under other nonimmigrant or temporary programs as
well. The O-1 program offers visas to foreigners with “extraordinary ability in the
sciences, arts, education, business or athletics,” which is defined as the individual having
“a level of expertise indicating that the person is one of the small percentage who have
risen to the top of the field of endeavor.” The supporting documentation that may be
provided for O-1 visa applicants can include national and international prizes, scholarly
publications, and “evidence that the alien has or will command a high salary” in the
United States.

O-1 visas are issued for one year, but can be renewed indefinitely. There were almost
32,000 admissions in FY06 (up from 30,000 in FY05), plus 9,600 accompanying persons.
In these and the data below, persons admitted several times are counted each time they
arrive in the United States.

NAFTA created a limited freedom of movement zone for Canadian, Mexican, and US
workers with a college degree or more. Employers in one NAFTA country can hire an
unlimited number of workers from other NAFTA countries who have at least a college
degree, and so-called NAFTA professionals do not have to be paid the prevailing wage.
Mexicans or Canadians entering the US to fill such a job are to provide written job offers
and proof of nationality and education at the port of entry; their TN visas are renewable
indefinitely. Some 74,100 TN visa holders were admitted in FY06, up from 65,000 in
FYO05.

A third way for foreigners to enter the US and work in science and engineering is via the
L-1 program. It permits multinationals to transfer mangers and workers with specialized
knowledge of the company’s products or processes who were employed at least a year



abroad to a US branch. There is no ceiling on the number of L-1 visas that can be issued,
and 321,000 were admitted in FY06, up from 312,000 in FY05."

Finally, some foreigners may do science and engineering-related work while in the US
with business visitor (B-1) visas. Polish workers with B-1 visas in 2003 installed
equipment in a Mercedes auto assembly plant in Alabama. The Polish workers reported
that most of their $1,100 a month wage was deposited in Poland while they were in the
US for three to six months, a case that prompted a debate over whether Mercedes
violated the intent of the business visitor program.

Temporary to Permanent

Many H-1B visa holders want immigrant visas. Most US employers believe that the
government should make it easy for them to sponsor especially foreigners with science
and engineering skills for immigrant visas.

The US has three types of employment-related immigrant visas. The most relevant for
the H-1B program is the EB-3 visa, generally available to foreigners with at least a BA.
EB-1 visas are for foreigners with "extraordinary ability," and EB-2 is for foreigners with
"advanced degrees." There is little or no wait for EB-1 and EB-2 visas, but there is a
queue for EB-3 visas, especially for nationals of China and India.

CIRA 2007 would have changed the legal immigration system for at least 14 years, but
may not have made it easier for H-1B visa holders to obtain immigrant visas. There were
about four million foreigners waiting for immigrant visas in May 2005, including 1.5
million spouses and minor children of legal immigrants (112,000 immigrant visas were
issued to spouses and minor children of legal immigrants in FY06). This backlog would
have been cleared by adding 440,000 visas a year to expedite family unification

CIRA 2007 would also have instituted a new point system to select immigrants.
Foreigners seeking to immigrate would have had to earn at least 55 of the maximum 100
points to get an immigrant visa, with up to 47 points available for employment (given for

'*In 2002, a Siemens operation in Florida subcontracted its computer work to India-based
Tata Consultancy Services, and required the US workers displaced to train the newly arrived
Tata workers, who had L-1 visas, in order to receive severance pay. The US workers
complained, and their was disagreement within the US government over whether Siemens’s
actions were lawful. The US Bureau of Citizenship and Immigration Services said Siemens
actions were unlawful: "If an L-1 comes into the United States to work, they're coming to
work for their specific company that petitioned for them, not for another company that
they're being contracted out to." However, the US Department of State, which issues L-1
visas, said “The fact that someone is on the site of (a client) does not make them ineligible
for an L-1 as long as . . . the company they actually work for is truly functioning as their
employer in terms of how they're paid and who has the right to fire them.” Since 2004,
multinationals are to supervise their workers employed on L-1 visas, that is, Tata rather than

Siemens supervisors should be dealing with Tata L-1 workers at Siemens.



type of US job, age and experience, and employer recommendation), up to 28 for
education, and up to 15 for English and civics. Once an applicant achieved the minimum
55 points, another 10 could have been awarded for having US relatives. Foreigners
seeking visas to fill high-demand jobs, whether as janitors or engineers, would have gotten
up to 16 of the 47 employment points.

For example, under the system proposed in CIRA 2007, a 29-year old Mexican who had
worked six years as a US guest worker could achieve 61 points by having five years of US
job experience in a high-demand occupation (health care aide), being young and knowing
English, and having a US relative. However, a 45-year old Indian IT worker with a PhD
and a US job offer but no US work experience would receive only 49 points despite
knowledge of English.

Employers of H-1B workers were disappointed by the new point system, in part because
points replaced the current system under which employers sponsor persons they believe
are best qualified to fill particular US jobs. Oracle VP Robert P. Hoffman was quoted in
the New York Times on May 20, 2007 expressing a preference for sponsorship: "Under
the current system, you need an employer to sponsor you for a green card. Under the
point system, you would not need an employer as a sponsor." Hoffman added: "We don't
understand what it is that's so inefficient about employers selecting the talent rather than
the point system doing it for us."



